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 NON-COMPETITION AND NON-DISCLOSURE AGREEMENT

This NON-COMPETITION AND NON-DISCLOSURE AGREEMENT (this "Agreement") is entered into as of the ____ day of ________________, 20___, (the "Effective Date"), between UNITED NATIONAL CLOSEOUT STORES, INC., a Florida corporation (the "Company"), and__________________ _______________________________________, an individual residing at ___________________________________________________________________ (the "Employee").


WHEREAS, the Company is in the business of buying and selling of general merchandise between wholesalers, manufacturers, and retailers both in the U.S. and abroad. (the “Company Business”);

WHEREAS, the Employee is an at-will employee of the Company that can be terminated by the Company with or without cause;


WHEREAS, the Company is in possession of and has developed customer lists and information concerning products, development, technical information, procurement and sales activities and procedures, promotion, credit and financial data concerning customers (the "Proprietary Information") in connection to the Company Business; and

WHEREAS, the Company is involved in a highly competitive industry and business. 


In light of the foregoing recitals, the parties agree to enter into the following agreement.


The Employee hereby agrees to the following:  


 1.  Covenant Not to Compete.


(a)  Non-competition. The Employee acknowledges and recognizes the highly competitive nature of the Company's business and the good will, continued patronage, and specifically, the names and addresses of the Company's clients (which include the entirety of the Company's clients which can be found in, among other places, the Company’s confidential database of customers), having been acquired through considerable time, money and effort. Employee acknowledges that he or she is privy to competitively sensitive information such as the name and addresses of clients, pricing information, the manner and way in which the Company’s business is conducted and other confidential, proprietary information.  Based on the foregoing, the Employee acknowledges that the Company has legitimate business interests in seeking to prohibit competition as more specifically defined herein.   Accordingly, in the event the employment relationship is terminated between the Company and the Employee for any reason, the Employee agrees to the following:

(i)  That during the Restricted Period and within the Restricted Area (hereinafter defined), the Employee will not engage, directly or indirectly (other that on behalf of the Company or, as jointly agreed by the Company and the Employee, on behalf of the Company), in competition with the Company, whether such engagement is as an officer, director, proprietor, employee, partner, investor (other than as a holder of less than 5% of the outstanding capital stock of a publicly traded corporation), consultant, advisor, agent or otherwise, in any restricted area during the restricted period.

(ii)  That during the Restricted Period and within the Restricted Area, the Employee will not, directly or indirectly, solicits, or otherwise induce or influence any supplier or vendor to discontinue its relationship with the Company.

(iii)  That during the Restricted Period and within the Restricted Area, the Employee will not, directly or indirectly, solicit, contact or otherwise influence any of the Company’s clients, any entity or person identified on any of the Company’s client list or any other person or entity which has a business relationship with the Company to discontinue or diminish their relationship with the Company.

(iv)   That during the Restricted Period and within the Restricted Area, the Employee will not (A) directly or indirectly recruit, solicit or otherwise induce or influence any employee, or sales agent, or any person who is party to a covenant not to compete and confidentiality agreement with the Company, to discontinue such employment or agency relationship with the Company, or (B) employ or seek to employ, or cause or permit any business which competes directly or indirectly with the Company to employ or seek to employ for any such business,  any person who is presently employed by the Company, or who was employed by the Company one (1) year prior to Employee’s last date of employment with the Company.


(b)  Restricted Period.  The Restricted Period shall be deemed to be twenty four (24) months.  


(c)  Restricted Area.  Because the Company’s business is primarily based in the United States, and the Company services customers throughout the United States, the Restricted Area shall be deemed to mean the entire United States.   



(d)  Competition/Competitive Business.  Competition or Competitive Business shall be deemed to include any or all areas of specialization in which the Employee has had access to while working for the company related to the [description of the business].

 2.  Disclosure of Information.  The Employee acknowledges that the Company's Proprietary Information is a valuable, special and unique asset of the Company, access to and knowledge of which are essential to the performance of the Employee hereunder.  In light of the highly competitive nature of the industry in which the Company's business is conducted, the Employee agrees that all Proprietary Information, heretofore or in the future obtained by the Employee as a result of the Employee's association with the Company shall be considered confidential.


 In recognition of this fact, the Employee agrees that the Employee will not disclose any of such Proprietary Information for the Employee's own purposes or for the benefit of any person or other entity (except the Company) under any circumstances unless such Proprietary Information has been publicly disclosed generally or, upon written advice of legal counsel reasonably satisfactory to the Company, the Employee is legally required to disclose such Proprietary Information.  


3.  Remedies.



(a)  The Employee acknowledges and agrees that the Company's remedy at law for a breach or threatened breach of any of the provisions of Section 1 or 2 would be inadequate and the breach shall be per se deemed as causing irreparable harm in accordance with the requirements of Florida Statute Section 542.335 to the Company.  In recognition of this fact, in the event of a breach by the Employee of any of the provisions of Section 1 or 2, the Employee agrees that, in addition to the Company's remedy at law, including but not limited to monetary damages, all rights of the Employee to payment or otherwise under this Agreement and all amounts then or thereafter due the Employee from the Company under this Agreement may be terminated and the Company, may be entitled to obtain equitable relief in the form of specific performance, temporary restraining order, temporary or permanent injunction or any other equitable remedy which may then be available to the Company.



(b)  In addition to the injunctive relief set forth in paragraph 3(a), if it is established that the EMPLOYEE has breached paragraphs 1 or 2, COMPANY will be entitled to, among other things, one hundred percent (100%) of the gross revenues generated by the EMPLOYEE for all actions which are in breach of said paragraphs.



(c)  In the event that there is litigation involving this Agreement, and if the Employee is permitted to continue to do business in Competition with the Company during said litigation, then it is agreed by the parties that the twenty (24) month period provided in paragraph 1(b) will commence as of, and at, the conclusion of the litigation unless the Employee was not working during the pendency of such litigation. 



(d)  The Company and Employee mutually agree to waive any rights to a jury trial in the event that any form of relief is sought by either party, pursuant to this agreement.


4.  Complete Agreement.  This Agreement contains the entire agreement between the parties hereto with respect to the contents hereof and supersedes all prior agreements and understandings between the parties with respect to such matters, whether written or oral.  Neither this Agreement nor any term or provision hereof may be changed, waived, discharged or amended in any manner other than by an instrument in writing, signed by the party against which the enforcement of the change, waiver, discharge or amendment is sought.


5.  Binding Effect/Assignment.  This Agreement shall be binding upon the parties hereto, their heirs, legal representatives, successors and assigns.  This Agreement shall not be assignable by the Employee but shall be assignable by the Company in connection with the sale, transfer or other disposition of its business or to any of the Company's affiliates controlled by or under common control with the Company.


6.  Severability.  Whenever possible, each provision of this Agreement will be interpreted in such manner as to be effective and valid under applicable law, but if any provision of this Agreement is held to be invalid, illegal or unenforceable in any respect under any applicable law or rule in any jurisdiction, such invalidity, illegality or unenforceability will not affect any other provision or any other jurisdiction, but this Agreement will be reformed, construed and enforced in such jurisdiction as if such invalid, illegal or unenforceable provision had never been contained herein.  If any court determines that any provision of Section 1 or 2 hereof is unenforceable because of the duration or scope of such provision, such court shall have the power to reduce the scope or duration of such provision, as the case may be, and, in its reduced form, such provision shall then be enforceable.


 7.   Venue.  Company and Employee acknowledge and agree that the 17th Judicial Circuit (or its successor) in and for Broward County, Florida, shall be the venue and exclusive proper forum in which to adjudicate any case or controversy arising either, directly or indirectly, under or in connection with this Agreement and the parties further agree that, in the event of litigation arising out of or in connection with this Agreement in these courts, they will not contest or challenge the jurisdiction or venue of these courts.


The Employee acknowledges that the he or she has read all or the terms of this Agreement and agrees to abide by its terms and conditions.


IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.
(Corporate Seal) 





UNITED NATIONAL CLOSEOUT





STORES, INC.
 



a Florida corporation

Witnesses:

______________________________
By:_________________________

______________________________
Its:________________________

______________________________
____________________________






     (EMPLOYEE)

______________________________


